United States Court of Appeals 
for the Second Circuit 



APPELLEE'S BRIEF 
























TABLE OF CONTENTS 


PAGE 


Preliminary Statement . 1 

Questions Presented . 2 

Statement of the Case . 2 

Argument : 

Point I —The Senior Unsecured Creditors Are 
Not Entitled to Post-Petition Interest . 5 

Point II —The Senior Unsecured Creditors’ 
Claims Are Not Claims Against Bankers Life 
But Are General Unsecured Claims Against 
The Bankrupt Estate . 13 

Conclusion . 17 


Cases Cited 

Columbia Aircraft Company v. United States, 163 
F. Supp. 932 (S.D.N.Y. 1958) .7,8,9 

In re Credit Industrial Corp., 366 F. 2d 402 (2d 
Cir. 1966) .8,9,12,16 

In re King Resources Company, Index No. 71-B- 
2921 (D. Colo. 1974) .11,12,15,16 

In re Kingsboro Mortgage Corp., 379 F. Supp. 227 
(S.D.N.Y. 1974) . 5 

Local Loan Company v. Hunt, 292 U.S. 234 (1934) 13 

New York v. Saper, 336 U.S. 328 (1949) . 7,8 

Nicholas v. United States, 384 U.S. 678 (1966)_6,7,8 

Sexton v. Dreyfus, 219 U.S. 339 (1911) ... 7 

















11 


TABLE OF CONTENTS 


PAGE 

Sword Line, Inc. v. Industrial Commissioner, 212 F. 

2d 865 (2d Cir. 1954) . 5 

In re Time Sales Finance Corp., 491 F. 2d 841 (3d 
Cir. 1974)_____9, 10,11,12,15 

Vanston Bondholders Protective Committee v. Green, ^ 

329 U.S. 156 (1946) . 6,8 

Statutes Cited 

Chapter XI of the Bankruptcy Act, 11 U.S.C. §701 
et seq. _-____ 3 

Section 63 of the Bankruptcy Act, 11 U.S.C. §103.2, 8, 

13,15 

Other Authorities Cited 

1 Collier Bankruptcy Manual H2.01[3] (1973) . 13 

1A Collier Bankruptcy Manual H63.08 (1974) . 5 

1165.00 . 13 

McLachlan on Bankruptcy §§538, 301 (1956). 13 















Ilnitrii ^latrii (Court of Appralfi 

Fob the Second Cibctjit 


In the Matter 

OF 

KINGSBORO MORTGAGE CORPORATION, 

Bankrupt. 

On Appeal from the United States District Court 
For the Southern District of New York 


BRIEF OF APPELLEE BANKERS LIFE COMPANY 


Preliminary Statement 

Appellants, who arc a senior unsecured creditor of the 
bankrupt and the trustee in bankruptcy, appeal from an 
order of the United States District Court for the South¬ 
ern District of New York, Honorable John M. Cannella, 
District Judge, presiding, disallowing the claims of senior 
unsecured creditors to post-petition interest. Appellee, 
the subordinated creditor next entitled to receive the 
return of its principal and pre-petition interest, had moved 
in the Bankruptcy Court for an order disallowing the 
claims of the senior unsecured creditors to post-petition 
interest on the ground that they had already received pay- 
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ment in full of the principal amount of the bankrupt’s 
obligation to them with interest through the date of the 
filing of the petition in bankruptcy. The Bankruptcy Court 
denied appellee’s motion, but the District Court reversed 
and held in appellee’s favor. 

Questions Presented 

1. May the public policy underlying the Bankruptcy 
Act be ignored by granting senior creditors post-petition 
interest ? 

2. Under Section 63 of the Bankruptcy Act, 11 U.S.C. 
§103, may a creditor of a bankrupt file a claim for post¬ 
petition interest? 

3. Under Section 63 of the Bankruptcy Act, 11 U.S.C. 
§103, may a creditor of a bankrupt receive post-petition 
interest on his claim if he has failed to file a claim for 
such post-petition interes*? 

4. May a contractual agreement among creditors, which 
is silent on the question of post-petition interest, be con¬ 
strued to grant senior unsecured creditors the right to 
such post-petition interest before subordinated creditors 
receive any of the principal amount of their claims? 


Statement of the Case 

The bankrupt herein, Kingsboro Mortgage Corporation 
(“Kingsboro”), was in the business of real estate mort¬ 
gage financing (58a, 68a).* On January 13, 1969, Kings- 

* Page numbers followed by “a” denote the page of the joint 
appendix on appeal. 
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boro filed a petition under Chapter XI of the Bank¬ 
ruptcy Act, 11 U.S.C. §701 at seq., and it was adjudicated 
a bankrupt on February 20, 1909 (2a, 28a, 58a, 08a). Manu¬ 
facturers Hanover Trust Company, Farm Bureau Life 
Insurance Company and Northwestern Life Insurance 
Company (collectively the “Senior Unsecured Creditors”) 
filed claims against the bankrupt estate seeking payment 
of the unpaid principal balance of their notes and the 
interest due and owing thereon to the date of the filing of 
the petition in bankruptcy (30a-50a). Significantly, their 
claims did not seek interest beyond that date (30a-50a). 

On or about February 19, 1909, appellee Bankers Life 
Company (“Bankers Life”) filed a claim in the amount of 
$1,881,075 for the unpaid balance of principal and inter¬ 
est, to the date of bankruptcy, due on two 5%% Subordi¬ 
nated Notes issued by Kingsboro (0a-8a). The Subordi¬ 
nated Notes were issued pursuant to an agreement, dated 
April 17, 1904, between Kingsboro and Bankers Life (12a- 
21a). Similarly, Kingsboro’s other creditors, including sev¬ 
eral subordinate to Bankers Life, have also filed claims 
seeking the principal amount of their debt plus interest 
through the date of bankruptcy (3a, 23a, 59a). 

On June 2, 1970, appellant Howard F. Sunshine, the 
trustee in bankruptcy (the “Trustee”), moved for an 
order subordinating Bankers Life’s claim, as well as the 
claims of creditors subordinate to Bankers Life, to the 
claims of the Senior Unsecured Creditors (3a-4a, 59a, 
08a). Although the trustee’s motion originally requested 
subordination of these claims not only to the amount of 
the Senior Unsecured Creditors’ claims to principal and 
interest through the date of bankruptcy but also to their 
alleged claim to post-petition interest, that motion was 
amended, pursuant to Bankers Life's request, to exclude 
for the time being post-petition interest (3a, 59a, 08a). 
Thereafter, and without any opposition from the various 
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creditors subordinate to the Senior Unsecured Creditors, 
the Bankruptcy Judge, Honorable Edward J. Kyan, or¬ 
dered Bankers Life’s claim, as well as the claims of other 
creditors who were subordinate to Bankers Life, subordi¬ 
nated to the Senior Unsecured Creditors’ claims to unpaid 
principal and interest through the date of bankruptcy, 
without prejudice to the right of the T rustee to apply at 
a later time for an order subordinating those claims to 
the alleged claims of the Senior Unsecured Creditors to 
post-petition interest (22a-24a). 

Since the date of bankruptcy, the Trustee had been dis¬ 
posing of the bankrupt estate and by early 1073 lie had 
paid off approximately ninety percent of the Senior T n- 
secured Creditors’ claims to principal and interest through 
the date of bankruptcy (60a, 68a). Furthermore, in early 
1073 it appeared that the remaining assets of the bank¬ 
rupt estate were insufficient to pay both Bankers Life s 
claim and the alleged claims of the Senior I nsecured 
Creditors to post-petition interest, not to mention the 
claims of creditors subordinate to Bankeis Life (30a). In¬ 
deed, it appeared that if post-petition interest were paid 
to the Senior Unsecured Creditors, Bankers Life’s re¬ 
covery from the bankrupt estate would be substantially 
reduced and, perhaps, would be completely wiped out 
(30a). 

On April 19, 1973, Bankers Life moved for an order 
disallowing the Senior Unsecured Creditors’ alleged claims 
to post-petition interest or, in the alternative, subordinat¬ 
ing them to Bankers Life’s claim to principal and interest 
through the date of bankruptcy (la). Appellants cross- 
moved for an order subordinating Bankers Life’s claim 
and, thus, the claims of all creditors junior to Bankers 
Life to tin* claims of the Senior Unsecured Creditors to 
post-petition interest (20a-27a, 32a). On March 13. 1974, 
Bankruptcy Judge Byan rendered a decision in which he 







5 


found, as a matter of law, that Bankers Life had agreed 
to subordinate itself to the Senior Unsecured Creditors’ 
claims to post-petition interest (58a-63a). Accordingly, on 
March 25, 1974, an order was signed denying Bankers 
Life’s motion, granting appellants’ cross-motions and sub¬ 
ordinating Bankers Life's claim to the claims of the Senior 
Unsecured Creditors to post-petition interest (G4a-6Ga). 

In due course, Bankers Life appealed to the United 
States District Court for the Southern District of New 
^ ork. On July 31, 1074, the District Court, Honorable 
John M. Cannella presiding, reversed the order of the 
Bankruptcy Judge and held that the claims of the Senior 
Unsecured Creditors to post-petition interest were subor¬ 
dinated to Bankers Lite’s claim (G7a-75a). In re Kings- 
boro Mortgage Corp., 379 F. Supp. 227 (S.D.X.Y. 1974). 

ARGUMENT 

POINT I 

The Senior Unsecured Creditors are not entitled to 
post-petition interest. 

It has universally been recognized that the accrual of 
interest ceases as of the date of the filing of a petition in 
bankruptcy. 1A Collier Bankruptcy Manual If G3.08 
(1974).* The rule and the overriding public policy sup- 

* The only exceptions to this general rule occur (i) when the 
bankrupt estate later proves solvent or (ii) when securities held 
by a secured creditor as collateral produce interest during bank¬ 
ruptcy. Su'ord Line, Inc. v. Industrial Commissioner, 212 F. 2d 
865 (2d Cir. 1954). Neither exception is relevant to the instant 
case, since the bankrupt estate is insolvent and the indebtedness 
involved is unsecured. 
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porting the rule were stated in Vanston Bondholders Pro¬ 
tective Committee v. Green, 329 U.S. 15G (194G), as fol¬ 
lows: 

“The general rule in bankruptcy and in equity re¬ 
ceivership has been that interest on the debtors’ 
obligations ceases to accrue at the beginning of pro¬ 
ceedings. Exaction of interest, where the power of 
a debtor to pay even his contractual obligations is 
suspended by law', has been prohibited because it 
was considered in the nature of a penalty imposed 
because of delay in prom it payment—a delay neces¬ 
sitated by law’ if the courts are properly to preserve 
and protect the estate for the benefit of all inter¬ 
ests involved.” 329 U.S. at 1G3. 

More recently the Supreme Court reiterated its position 
in Nicholas v. United States, 384 U.S. G78, G82 (19GG), 
stating that: 

“We believe that the decisions of this Court in 
Sexton and Super reflect the broad equitable princi¬ 
ple that creditors should not be disadvantaged vis- 
a-vis one another by legal delays attributable solely 
to the time-consuming procedures inherent in the ad¬ 
ministration of the bankruptcy laws. Tn the con¬ 
text of interest-bearing debts, the equitable princi¬ 
ple enunciated in Sexton and Soper rests at bottom 
on an awareness of the inequity that would result 
if, through the continuing accumulation of interest 
in the course of subsequent bankruptcy proceedings, 
obligations bearing relatively high rates of interest 
were permitted to absorb the assets of a bankrupt 
estate whose funds were already inadequate to pay 
the principal of the debts owed by the estate.’’ 384 
U.S. at G83-G84. 
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See also. New York v. Saper, 336 U.S. 328, 330-332 (1049); 
Sexton v. Dreyfus, 219 U.S. 339, 344 (1911). 

Courts in this Circuit have expressly followed the gen¬ 
eral rule. For example, in Columbia Aircraft Company v. 
United States, 163 F. Supp. 932 (S.D.N.Y. 1958) (L. Hand, 
Circuit Judge, sitting by designation), the court said: 

“. . , [TJhere cannot he any doubt that in this 
circuit City of New York v. Saper, supra, 336 U.S. 
328, 69 S. Ct. 554, 93 L. Ed. 710, is to he regarded 
as more than a decision as to the marshalling of the 
assets of a corporation in ‘reorganization’ or in an 
‘arrangement.’; and as denying the survival of rights 
of any sort to post-bankruptcy interest”. 163 F. 
Supp. at 934. 

To allow the Senior l nsecured Creditors to recover 
post-petition interest in the case at bar would be to per¬ 
mit their interest claims “to absorb the assets of a bank¬ 
rupt estate whose funds . . . fare] already inadequate to 
p<i\ the principal of tin 1 debts owed by the estate.” See, 
Nicholas, supra, at 684. Indeed, inasmuch as the Trustee 
lias already taken more than five years to wind up the 
bankrupt estate, permitting die Senior Unsecured Credi¬ 
tors to obtain post-petition interest would, in all likelihood, 
consume the remainder of the estate and leave the sub 
ordinated creditors without any recovery whatever. 

Put simply, the Senior Unsecured Creditors have re¬ 
ceived the benefit of their senior status by (1) receiving 
payment in full of all principal and interest to the date of 
the filing of the petition and (2) by receiving that pay¬ 
ment considerably sooner than any payment to the subor¬ 
dinated creditors. To permit the Senior Unsecured Cred¬ 
itors also to collect post-petition interest would give them 
more than they bargained for and more than they are en- 
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titled to under Section 63 of the Bankruptcy Act, 11 U.S.C. 
§103, itself. 

Section 63 embodies, in statutory form, the public policy 
enunciated in Vanston, supra, Nicholas, supra and Colum¬ 
bia Aircraft, supra. That section provides, in applicable 
part: 

“§ 63. Debts Which Map Be Proved, a. Debts of 
the bankrupt may be proved and allowed against 
his estate which are founded upon (1) a fixed lia¬ 
bility, as evidenced by a judgment or an instru¬ 
ment in writing, absolutely owing at the time of the 
filing of the petition by or against him, whether 
then payable or not, with any interest thereon which 
would have been recoverable at that date. . . .” [Sec¬ 
ond emphasis supplied]. 

The language of Section 63 clearly says that a claim to 
post-petition interest is not provable against the bankrupt 
estate. The Supreme Court in New York v. Saper, supra 
at 331, said that “Se tion 63(a)(1), 11 U.S.C. § 103(a)(1) 
allows interest on . . . written instruments only to the date 
of bankruptcy. ... No provison permits post-bankruptcy 
interest on other claims. . . .” Given the strong public 
policy underlying Section 63, as expressed in the authori¬ 
ties cited earlier in this brief, it is difficult to see how a 
creditor which has received its principal and pre-petition 
interest in full can seriously argue that it is entitled to 
enrich itself to the extent of post-petition interest while 
subordinated creditors go empty handed. 

CourtT will, of course, permit creditors to structure con- 
tra> ally the prioritiv of their various provable claims, 
as defined by Section 63 of the Bankruptcy Act, In re 
Credit Industrial Corp., 366 F. 2d 402 (2d Cir. 1066), to 
the extent permitted by law. In Credit Industrial, the 
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subordinated creditors argued that the subordination 
agreement could not be enforced against them unless the 
senior creditors first established that they had relied on 
the agreement. This Court rejected that argument, hold¬ 
ing that, within the requirements of and public policy 
underlying the Bankruptcy Act, creditors may contractu¬ 
ally structure the priorities of their claims against the 
bankrupt estate. There is not the slightest suggestion in 
the Credit Industrial case that this Court was even con¬ 
sidering post-petition interest or that the Court was adopt¬ 
ing a rule for this Circuit contrary to that expressed by 
Judge Hand in Columbia Aircraft Company v. United 
States, supra. By not disputing the right of the Senior 
Unsecured Creditors to their principal and pre-petition 
interest, Bankers Life has completely honored its obliga¬ 
tion to the Senior Unsecured Creditors under the subor¬ 
dination agreement. 

Contrary to appellants’ suggestion, no court has held 
that an agreement, which is silent on the question of post¬ 
petition interest, should nonetheless be construed to grant 
senioi creditors such interest. In fact, the Thir 1 Circuit 
in In re Time Sales Finance Corp., 491 F. 2d 841 (3d Cir. 
1974) recently stated: 

“If a creditor desires to establish a right to post¬ 
petition interest and a concomitant reduction in the 
dividends due to subordinated creditors, the agree¬ 
ment should clearly show that the general rule that 
interest stops on the date of the filing of the peti¬ 
tion is to he suspended, at least vis-a-vis these par¬ 
ties.” 491 F. 2d at 844. 

Tn the Time Salt's case, the subordination agreement 
provided that: 
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“In the event of any liquidation, dissolution or 
winding up of the company or of any receivership, 
insolvency, bankruptcy, liquidation, readjustment, 
reorganization or other similar proceedings relative 
to the company or its creditors or its property, all 
principal and interest owing on all superior in¬ 
debtedness of the company shall be paid in full be¬ 
fore any payment is made on f the subordinated 
debt]. . . (Emphasis by the court.) 401 F. 2d at 
842. 

Relying on this language, one of the senior creditors 
moved for an order subordinating the subordinated debt 
to its claim to post-petition interest. The Third Circuit 
affirmed the District Court’s denial of that motion since 
the subordination agreement did not clearly apprise the 
subordinated creditors “that their claims against the bank¬ 
rupt would be subordinated to . . . [the senior creditor’s] 
demand for post-petition interest. . . .” 491 F. 2d at 844. 

Significantly, the only alleged basis for the Senior Un¬ 
secured Creditors’ claims to post-petition interest in the 
case at bar, and the basis of the decision of the Bank¬ 
ruptcy Judge, is found in Section 12(b) of the agreement 
of April 17, 19G4 between Kingsboro and Bankers Life 
(17a-20a), a section so substantially similiar to the lan¬ 
guage of the subordination agreement in the Time Sales 
case as to be virtually indistinguishable from it. That sec¬ 
tion reads: 

“(b) Tn the event of any insolvency, bankruptcy, 
liquidation, reorganization or other similar proceed¬ 
ings, or any receivership proceedings in connection 
therewith, relative to the Company or its creditors 
or its property, and in the event of any proceedings 
for voluntary liquidation, dissolution or other wind¬ 
ing up of the Company, whether or not involving 




insolvency or bankruptcy proceedings, then all prin¬ 
cipal and interest on all Senior Debt shall first be 
paid in full, or such payment shall have been pro¬ 
vided for, before any payment on account of prin¬ 
cipal or interest is made, upon the Notes.” (Em¬ 
phasis supplied.) 

As the court in Time Sales held, before such a clause 
can be construed to abrogate the general rule that inter¬ 
est cases to accrue with the filing of the petition, it must 
specifically provide for a different rule, which the clause 
in question palpably fails to do. Basic bankruptcy and 
equitable principles cannot and should not be abrogated by 
an indefinite reference to “all interest”. Rather, as in 
Time Sales, such a provision must be regarded as nothing 
more than a reiteration of the general rule with the pro¬ 
viso that the Senior I nsecured Creditors have priority 
within the scope of general rule. 

On December 5, 1D74, the District Court in Colorado 
held that, in order to subordinate claims of junior credi¬ 
tors to senior creditors’ claims to post-petition interest, 
the subordination agreement must clearly refer to post¬ 
petition interest. In re King Resources Company, Tndex 
No. 71-B-2921 (I). Colo. 1974).* In that case, a subordina¬ 
tion agreement, which entitled senior creditors to “pay¬ 
ment in full of the principal thereof (and premiums, if 
any) and inter*-.' due thereon" before subordinated credi¬ 
tors received any payment on their indebtedness, was held 
not to give the senior creditors the right to collect post- 
petition interest, either from the bankrupt estate or from 
the subordinated creditors themselves. 

* Bankers Life will supply appellants with copies of the court’s 
decision in King Resources together with service of this brief and 
will hand a copy of that decision up to the Court on the argument 
of this motion. 
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Nothing in this Court’s decision in In re Credit Indus¬ 
trial, supra, is in any way inconsistent with the Third 
Circuit’s decision in Time Sales or with the court’s deci¬ 
sion in King Resources or with the District Court’s deci¬ 
sion in the case at bar. Instead, the latter three courts 
have simply held that the subordination agreements did 
not clearly and unambiguously provide for the payment of 
post-petition interest. Moreover, while none of these 
courts found it necessary to decide the statutory and 
larger public policy questions, clearly this Court’s deci¬ 
sion in Credit Industrial cannot be read to encompass 
agreements as to post-petition interest involving as they 
do claims which are not provable in bankruptcy and which 
are against public policy. 

The public policy underlying the Bankruptcy Act is 
equality of distribution and rehabilitation of the bankrupt. 
All rights are, accordingly, fixed as of the date of bank¬ 
ruptcy and, as indicated above, should not be disturbed. 
This is particularly true where, as here, the alleged predi¬ 
cate for altering such rights is nothing more than a stand¬ 
ard form agreement, an agreement obviously approved by 
the Senior Unsecured Creditors themselves (21a). Ap¬ 
pellants’ argument that Bankers Life should have required 
more unambiguous language in the agreement (App. Br. 
p. 12) ignores the realities of the situation. Since that 
provision w r as undoubtedly required and approved by the 
Senior Unsecured Creditors (21a) for their benefit, they 
should have sought clarity. Under these circumstances, 
this Court should follow the rationale expressed in all of 
the decided cases and hold that the priorities of the Senior 
Unsecured Creditors are fixed as of the date of the filing 
of the petition in bankruptcy and that Bankers Life and 
the creditors subordinated to it have not subordinated 
their claims to the alleged claims of Senior Unsecured 
Creditors to post-petition interest. 
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POINT II 

The Senior Unsecured Creditors’ claims are not 
claims against Bankers Life but are general unsecured 
claims against the bankrupt estate. 

A bankruptcy proceeding is, of course, an in rem pro¬ 
ceeding in which the touchstone is equality of distribu¬ 
tion and in which the trustee is not empowered to exercise 
powers outside of the language of, and public policy un¬ 
derlying, the Bankruptcy Act. See Local Loan Company 
v. Hunt, 292 U.S. 234, 241 (1934); McLachlan on Bank¬ 
ruptcy, §§ 538, 301 (1956); 1 Collier Bankruptcy Manual 
If 2.01 [3] (1973); 1A Collier Bankruptcy Manual If 65.00 
(1974). 

In an effort to avoid these fundamental principles, the 
clear language of Section 63 of the Bankruptcy Act, 11 
U.S.C. §103, and the public policy evidenced by that section 
and by the long line of cases cited in Point T, supra, ap¬ 
pellants seemingly contend that Section 63 does not apply 
to the Senior Unsecured Creditors’ claims to post-petition 
interest because their claims are against Bankers Life and 
not against the bankrupt estate. Support for this argu¬ 
ment is supposedly found in Section 12(d) of the agree¬ 
ment between Bankers Life and Kingsboro which provides 
that, in the event of the bankruptcy or insolvency of 
Kingsboro, distributions may be made directly to the 
Senior Unsecured Creditors of money or securities which 
would normally be made to Bankers Life “until all prinei 
pal and interest on all Senior Debt shall have been paid 
in full or payment thereof in cash shall have been pro¬ 
vided for. . . .” (18a-19a). 

Section 12(d), however, merely provides a method for 
recognizing the priority to be given to the claims of the 
Senior Unsecured Creditors as provided in an earlier sec- 


■ 



14 


tion of the agreement, Section 12(b) (see pp. 10-11, supra), 
to which it expressly refers (18a-19a), and does not create 
substantive rights as appellants contend. The reference 
to “all principal and interest” in Section 12(d) is the 
same as in Section 12(b) and certainly does not contain 
any reference to post-petition interest. Furthermore, Sec¬ 
tion 12(d) also provides that the arrangement established 
therein: 

“. . . is subject to the power of a court of com¬ 
petent jurisdiction to make other equitable provision 
reflecting the rights conferred herein upon the Sen¬ 
ior Debt and the holders thereof with respect to the 
subordinate Indebtedness represented by the Notes 
and the holders thereof by a lawful plan of reor¬ 
ganization under any applicable bankruptcy or reor¬ 
ganization law. . . .” (19a). 

Thus, the arrangement established by Section 12(d) was 
expressly made subject to the underlying policy and ex¬ 
press provisions of the Bankruptcy Act as well as the 
equitable powers of the Bankruptcy Court. 

• The arrangement established by Section 12(d) does not 
give the Senior Unsecured Creditors a claim against Bank¬ 
ers Life but rather gives them a right to receive dis¬ 
tributions from the bankrupt estate which normally would 
be paid to Bankers Life. While the Senior Unsecured 
Creditors may have wanted a claim against Bankers Life, 
and could have easily attempted to articulate such a claim 
in Section 12(d), they did not do so, electing instead to 
have a claim only against the bankrupt estate. Section 
12(d) and the substantive section to which it applies, Sec¬ 
tion 12(b), simply provide for the subordination of Bank¬ 
ers Life’s claim to the claims of the Senior Unsecured 
Creditors to the unpaid principal and interest of their in- 
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debtedness as to which they would ordinarily be entitled 
under Section 63 of the Bankruptcy Act The benefit 
which the Senior Unsecured Creditors bargained for and 
have now obtained was the right to have their claims in 
bankruptcy paid first. Having now obtained that bar¬ 
gained for objective, they are not entitled to obtain more. 
Appellants are unable to point to anything other than the 
reference to “all principal and interest,” which gives the 
Senior Unsecured Creditors a claim to that added benefit. 
In rejecting this claim, the District Court, the Third Cir¬ 
cuit in Time Sales, supra, and the court in King Re¬ 
sources, supra, have simply held that, before a subordina¬ 
tion agreement will be construed to abrogate the general 
rule that interest ceases to accrue at the date of bank¬ 
ruptcy, that agreement must be clear and unambiguous. 
Since the agreement which the Senior Unsecured Creditors 
now rely upon is, as it states, designed for bankruptcy 
or insolvency proceedings, that agreement must be taken 
to incorporate Section (53 of the Bankruptcy Act and the 
many cases construing it, and the reference to “all princi¬ 
pal and interest” must be presumed to mean all principal 
and interest to which they would be entitled in a bankrupt¬ 
cy context, that is unpaid principal and interest through 
the date of bankruptcy. 

Furthermore, appellants’ argument completely ignores 
the final paragraph of Section 12 of the April 17, 1004 
agreement between Kingsboro and Bankers Life, the very 
section upon which their entire argument is based. That 
paragraph provides, in applicable part: 

“The provisions of this section 12 are for the pur¬ 
pose of defining the relative rights of the holders 
of Senior Debt on the one hand, and the holders of 
the Notes on the other hand, against the company 
and its property. . . .” (ernpasis supplied) (20a). 
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This paragraph makes it absolutely clear that Section 12 
merely structures the priorities among creditors against 
the bankrupt estate and does not create rights between 
creditors or give the Senior Unsecured Creators a claim 
against Bankers Life. The court in King Resources, 
supra, in the face of similar language, rejected the argu¬ 
ments of senior creditors that their claims to post-peti¬ 
tion interest were really against the subordinated credi¬ 
tors. 

This Court in In re Credit Industrial, supra, also cor¬ 
rectly spoke of the contractual structure of the relative 
priority of claims against the debtor and not of the crea¬ 
tion of claims by one class of creditors against another. 
Contractual subordination agreements do nothing more 
than “create priorities among debts,” In re Credit Indus¬ 
trial Corp., supra, at 401), and do not create debts between 
one class of creditors and another. 

Finally, since the effect of appellants’ contention is 
much broader than to subordinate Bankers Life to the 
Senior Unsecured Creditors’ claims to post-petition inter¬ 
est, consideration must be given to the rights of other 
creditors subordinate to Bankers Life who will likewise 
be adversely effected. The Senior Unsecured Creditors 
have never claimed that those other creditors agreed to 
be subordinated to the Senior Unsecured Creditors’ claims 
to post-petition interest. Yet, that is the effect which will 
result if the appellants’ contention is adopted by this 
Court. 
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CONCLUSION 

The Court should affirm the decision and order of 
the District Court in its entirety. 

Respectfully submitted, 

Casey, Lane & Mittendorf 
Attorneys for Appellee 
Bankers Life Company 


Of Counsel, 

William E. Kelly 
James M. Shaughnessy 









